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(A) The date of the draft(s);
(B) The amount of the draft(s);
(C) The payor’s name;
(D) The number of draft payments (if

more than one);
(E) A telephone number for customer

inquiry that is answered during normal
business hours; and

(F) The date of the customer’s oral
authorization; or

(iii) Written confirmation of the
transaction, sent to the customer prior
to submission for payment of the cus-
tomer’s check, draft, or other form of
negotiable paper, that includes:

(A) All of the information contained
in §§ 310.3(a)(3)(ii)(A)–(F); and

(B) The procedures by which the cus-
tomer can obtain a refund from the
seller or telemarketer in the event the
confirmation is inaccurate; and

(4) Making a false or misleading
statement to induce any person to pay
for goods or services.

(b) Assisting and facilitating. It is a de-
ceptive telemarketing act or practice
and a violation of this Rule for a per-
son to provide substantial assistance or
support to any seller or telemarketer
when that person knows or consciously
avoids knowing that the seller or tele-
marketer is engaged in any act or prac-
tice that violates §§ 310.3 (a) or (c), or
§ 310.4 of this Rule.

(c) Credit card laundering. Except as
expressly permitted by the applicable
credit card system, it is a deceptive
telemarketing act or practice and a
violation of this Rule for:

(1) A merchant to present to or de-
posit into, or cause another to present
to or deposit into, the credit card sys-
tem for payment, a credit card sales
draft generated by a telemarketing
transaction that is not the result of a
telemarketing credit card transaction
between the cardholder and the mer-
chant;

(2) Any person to employ, solicit, or
otherwise cause a merchant or an em-
ployee, representative, or agent of the
merchant, to present to or deposit into
the credit card system for payment, a
credit card sales draft generated by a
telemarketing transaction that is not
the result of a telemarketing credit
card transaction between the card-
holder and the merchant; or

(3) Any person to obtain access to the
credit card system through the use of a
business relationship or an affiliation
with a merchant, when such access is
not authorized by the merchant agree-
ment or the applicable credit card sys-
tem.

§ 310.4 Abusive telemarketing acts or
practices.

(a) Abusive conduct generally. It is an
abusive telemarketing act or practice
and a violation of this Rule for any
seller or telemarketer to engage in the
following conduct:

(1) Threats, intimidation, or the use
of profane or obscene language;

(2) Requesting or receiving payment
of any fee or consideration for goods or
services represented to remove deroga-
tory information from, or improve, a
person’s credit history, credit record,
or credit rating until:

(i) The time frame in which the seller
has represented all of the goods or
services will be provided to that person
has expired; and

(ii) The seller has provided the person
with documentation in the form of a
consumer report from a consumer re-
porting agency demonstrating that the
promised results have been achieved,
such report having been issued more
than six months after the results were
achieved. Nothing in this Rule should
be construed to affect the requirement
in the Fair Credit Reporting Act, 15
U.S.C. 1681, that a consumer report
may only be obtained for a specified
permissible purpose;

(3) Requesting or receiving payment
of any fee or consideration from a per-
son, for goods or services represented
to recover or otherwise assist in the re-
turn of money or any other item of
value paid for by, or promised to, that
person in a previous telemarketing
transaction, until seven (7) business
days after such money or other item is
delivered to that person. This provision
shall not apply to goods or services
provided to a person by a licensed at-
torney; or

(4) Requesting or receiving payment
of any fee or consideration in advance
of obtaining a loan or other extension
of credit when the seller or tele-
marketer has guaranteed or rep-
resented a high likelihood of success in
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3 For offers of consumer credit products
subject to the Truth in Lending Act, 15
U.S.C. 1601 et seq., and Regulation Z, 12 CFR
part 226, compliance with the recordkeeping
requirements under the Truth in Lending
Act, and Regulation Z, shall constitute com-
pliance with § 310.5(a)(3) of this Rule.

obtaining or arranging a loan or other
extension of credit for a person.

(b) Pattern of calls. (1) It is an abusive
telemarketing act or practice and a
violation of this Rule for a tele-
marketer to engage in, or for a seller
to cause a telemarketer to engage in,
the following conduct:

(i) Causing any telephone to ring, or
engaging any person in telephone con-
versation, repeatedly or continuously
with intent to annoy, abuse, or harass
any person at the called number; or

(ii) Initiating an outbound telephone
call to a person when that person pre-
viously has stated that he or she does
not wish to receive an outbound tele-
phone call made by or on behalf of the
seller whose goods or services are being
offered.

(2) A seller or telemarketer will not
be liable for violating § 310.4(b)(1)(ii) if:

(i) It has established and imple-
mented written procedures to comply
with § 310.4(b)(1)(ii);

(ii) It has trained its personnel in the
procedures established pursuant to
§ 310.4(b)(2)(i);

(iii) The seller, or the telemarketer
acting on behalf of the seller, has
maintained and recorded lists of per-
sons who may not be contacted, in
compliance with § 310.4(b)(1)(ii); and

(iv) Any subsequent call is the result
of error.

(c) Calling time restrictions. Without
the prior consent of a person, it is an
abusive telemarketing act or practice
and a violation of this Rule for a tele-
marketer to engage in outbound tele-
phone calls to a person’s residence at
any time other than between 8 a.m.
and 9 p.m. local time at the called per-
son’s location.

(d) Required oral disclosures. It is an
abusive telemarketing act or practice
and a violation of this Rule for a tele-
marketer in an outbound telephone
call to fail to disclose promptly and in
a clear and conspicuous manner to the
person receiving the call, the following
information:

(1) The identity of the seller;
(2) That the purpose of the call is to

sell goods or services;
(3) The nature of the goods or serv-

ices; and
(4) That no purchase or payment is

necessary to be able to win a prize or

participate in a prize promotion if a
prize promotion is offered. This disclo-
sure must be made before or in con-
junction with the description of the
prize to the person called. If requested
by that person, the telemarketer must
disclose the no-purchase/no-payment
entry method for the prize promotion.

§ 310.5 Recordkeeping requirements.
(a) Any seller or telemarketer shall

keep, for a period of 24 months from
the date the record is produced, the fol-
lowing records relating to its tele-
marketing activities:

(1) All substantially different adver-
tising, brochures, telemarketing
scripts, and promotional materials;

(2) The name and last known address
of each prize recipient and the prize
awarded for prizes that are rep-
resented, directly or by implication, to
have a value of $25.00 or more;

(3) The name and last known address
of each customer, the goods or services
purchased, the date such goods or serv-
ices were shipped or provided, and the
amount paid by the customer for the
goods or services; 3

(4) The name, any fictitious name
used, the last known home address and
telephone number, and the job title(s)
for all current and former employees
directly involved in telephone sales;
provided, however, that if the seller or
telemarketer permits fictitious names
to be used by employees, each ficti-
tious name must be traceable to only
one specific employee; and

(5) All verifiable authorizations re-
quired to be provided or received under
this Rule.

(b) A seller or telemarketer may
keep the records required by § 310.5(a)
in any form, and in the manner, for-
mat, or place as they keep such records
in the ordinary course of business.
Failure to keep all records required by
§ 310.5(a) shall be a violation of this
Rule.

(c) The seller and the telemarketer
calling on behalf of the seller may, by

VerDate 11<MAY>2000 14:07 Feb 09, 2001 Jkt 194048 PO 00000 Frm 00382 Fmt 8010 Sfmt 8010 Y:\SGML\194048T.XXX pfrm08 PsN: 194048T


		Superintendent of Documents
	2014-12-23T09:50:14-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




